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EDITORIAL NOTES. 






So far as we have observed, only two or three addresses have 
been made the past season by the Hon. Elihu Root, one of the ablest i 4 
speakers and clearest headed statesmen we have in the United States. Ph i 
The conclusion of one of these addresses, as to the short vision of those 
who would have any other peace with Germany than that of a perma- 
nent peace, is so pertinent that we here give it place as follows: 

“One of two things is going to happen: You can either bid 
eternal farewell to democracy on this earth, or else you can make out 
of America, as Europe has made out of herself, an armed camp, sit- 
ting and watching all the time—a panther in his lair, ready to spring 
whenever you are off guard. What is the use of fooling with any of 
these ‘ifs’ and ‘buts’ and ‘notwithstandings’ and ‘moreovers’ and 
‘whereases’? Get the substance of what you want in the grand out- 
line and put it through. Meet the enemy as the enemy meets us, with 
every man and every resource and every form of national virility and 
fidelity. War is war, and the man who attempts to carry on war upon 
the same principles that would guide him in peace times in ordinary 
legislation is either lacking in acuteness of vision or in loyalty to 
the country in behalf of which he wants the war carried on. Hew to 
the line, and let the chips fall as they may. See this thing through 
first; see it through, not to peace only, which might merely be an 
armistice and a continuation of this eternal curse of national armed 
camps all over the world, of which Great Britain and we, the two 
branches of the English-speaking race, must after this war become 
a party. Hitherto we have avoided it. We must see this war through 
not to a mere peace which may be a sound, and a word, and a name, 
but to a just and lasting peace, bottomed upon the rights of national- 
ities, bottomed upon the rights of those who speak the same language, 
not to be repressed and oppressed by others, and bottomed, above 
all, upon justice and righteousness and the obligations of international 
pacts.” 








It is stated that New York State has finally perfected the Torrens 
law so that it may be successfully used by those who mortgage or 
transfer real estate. The trouble heretofore has been to get the land 
title research and guaranty people to get out of the way and the 
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mortgage loaning companies to be willing to lend money on Torrens 
titles. Now it is said both New York State obstacles are virtually 
removed. The object of the Torrens land title law is to do away 
with the continual searching of land titles every time it is sought to 
mortgage real property or to sell it. The New York Real Estate 
Board of Trade is out with an announcement that Torrens land title 
registration is now open to all realty owners. Both land title com- 
panies and mortgage loan concerns are said to be reconciled to the 
new method of registering titles, and agreed that there should be 
no further interference with the act in the Empire State. As 
amended, the law is said to provide the simplest method of obtaining, 
by judical procedure, a complete determination as to the validity of 
a title. Once the title is settled and registered by the court, prior 
examinations are a sealed book, into which it is thenceforth needless 
to delve. A certificate is then issued which may be passed by trans- 
fer to subsequent owners upon payment to the register of a nominal 
fee. The progress of the law appears to be fairly deliberate, but there 
is no doubt it is moving steadily on. 





A remarkable case of mistaken identity has recently appeared in 
the newspapers, and it may well raise the question whether every 
State ought not to have a law that, where a man is arrested as a 
criminal, but is finally shown to have been other than the actual 
criminal sought, and where he has expended money and time to clear 
up the fact that the case was one of mistaken identity, he should not 
be compensated by the State, at least to the extent of reimbursement 
of his expenditures. In the matter alluded to, one Alexander P. 
McCauley, a wealthy mining expert of Toronto, was arrested in 
December last in St. Louis under the charge that he was a notorious 
forger, whose name was generally known as “Christmas” Keough, 
although the latter’s right name was Lawrence. Detectives repre- 
senting the American Bankers Association had been on the trail of 
“Christmas” Keough for several years without succeeding in captur- 
ing him. On December 23, 1916, Keough had been in New York and, 
by visits at half a dozen stores late in the day, gained $2,000 in cash 
and merchandise. One of the places he visited was Brooks Brothers, 
where he presented a forged check for a suit of clothes, size 43. This 
time the check was signed “G. H. Meighan.” Then came similar 
reports from Chicago. Then complaints were made in St. Louis that 
similar checks had been passed én merchants in that city. They 
reported that the purchaser had represented himself as “G. H. 
Meighan,” a “mining engineer with offices in the Dominion Bank 

suilding, Toronto.” The St. Louis detectives were set to work 
inspecting the hotel registers. Alexander P. McCauley was the only 
person to be found who registered from Toronto, and was arrested. 
Three charges of forgery against him were dismissed there, but an 
indictment was found in the city of New York against Keough, and 
McCauley was extradicted. Singularly enough, on his arrival in New 
York, Mr. McCauley was positively identified by salesmen as the man 
who swindled him! Defrauded storekeepers, however, were brought 





EDITORIAL NOTES. 323 


from Chicago, and they declared that McCauley did not resemble the 
man who had defrauded them. District Attorney Swann was beset 
on both sides—by the complainants in New York and by McCauley’s 
friends in Toronto, who came on and positively identified him and 
furnished affidavits for an alibi Mr. McCauley spent money in an 
effort to find the real Keough, but, in the meantime, other similar 
forgeries in the West and proof by more than forty witnesses that 
Mr. McCauley was not and could not have been in New York on the 
day the forged checks were passed, led to his being set free. 





Newark has decided to throw off its yoke of an unwieldy system 
of municipal rule, the vote in the special election held on October 
9 being 19,069 in favor of the adoption of the Walsh Act, to 6,053 
against it, the odds in favor of the new government being almost ten 
to three. On November 20, the Mayor, Common Council, Board of 
Works and all other boards and commissions will step out of the City 
Hall and commissioners will step in. What the result wiil be must 
depend, of course, upon the integrity and ability of the elected com- 
missioners. Other cities of the State which have not yet adopted 
this form of government will look forward to the experiment with an 
unusual degree of interest. There were eighty candidates on the 
Newark City ticket, and from them, on November 13, five were 
selected, including Mayor Thomas L. Raymond. 





The new income taxes under the Federal law of 1916 will not 
affect married lawyers with an income of $2,000 or less, but beyond 
that sum they will pay a tax of two per cent. A table showing the 
normal tax under the old law, with the additions under new laws, is, 
in part, as follows: An unmarried man pays a tax on his income 
beyond $3,000 under tke old law, and beyond $1,000 under the new 
law. If he has an income of $5,000 he pays two per cent. on $2,000 
under the old law, and an additional two per cent. on $4,000 under 
the new law. Where the income of a married man is $3,000, he will 
pay two per cent. on $1,000 and nothing additional. If his income 
is $4,000 he will pay two per cent. on $2,000 and nothing additional. 
If his income is $5,000 he will pay two per cent. on $1,000 and two per 
cent. on $3,000. In other words his total income tax will be as fol- 
lows: (This applicable to a married man): Tax on $1,000, none; 
on $2,000, none; on $3,000, $20; on $4,000, $40; on $5,000, $80; on 
$6,000, $130; on $7,000, $180; on $8,000, $285; on $9,000, $295; on 
$10,000, $355. Should any lawyer in the United States have an 
income of $1,000,000, his tax will be $475,180! 





Singular cases and singular opinions are constantly coming up, 
as reported in the regular reports of the various states, and even in the 
Federal Reports. We give two recent examples only. In the case of 
United States v. One Automobile, 237 Federal Reporter 891, the 
question arose as to whether an automobile could properly come 
under the purview of an old Indian Territory statute calling for a 
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forfeiture of “boat, team, wagon or sled,” if same is used in conveying 
liquor into an Indian country. In discussing this feature of the case, 
Justice Bourquin says in part: “It was yet later that the automobile 
was developed to a degree that, while it is a tremendous and valuable 
industry, it is also an incentive to great public and private extrava- 
gance and debt, too largely owned, more or less conditionally, by those 
not more than six lengths ahead of the wolf, infesting the public 
streets, contemptuous of the rights of pedestrians, like Jehu driving 
furiously—a rare combination of luxury, necessity and waste.” An- 
other recent case is that of Ex Parte Wisner, 163 Pacific Reporter 
868, in which the question occurred as to whether an ordinance passed 
by the city of Venice, California, was not discriminatory and unrea- 
sonable. This ordinance provided that it should be unlawful for any 
person, etc., in any public or uninclosed place in the city, to play 
any musical instrument, or to sing, or to make any loud or unusual 
noise, or to call out goods, wares or merchandise, or the attractive 
features of any amusement, device or place of recreation or refresh- 
ment, without first securing from the board of trustees a permit 
sotodo. The defendant was charged with playing onadrum. Judge 
James, for the District Court of Appeal, Second District of California, 
declared that such an ordinance was unreasonable and discriminatory. 
He said that one might be in a cheesecloth inclosure, and still be 
within the law, whereas one might be inclosed within wooden walls 
on all sides except the top, and yet he would be violating the ordi- 
nance. Imagine the consequences if one should forget himself and 
whistle without first obtaining a permit. An officer would be in a 
position where he could place the whistler in an inclosure surrounded 
by iron bars. Which reminds us that just such foolish statutes as 
this ordinance of Venice have been passed from time to time by many 
of our Legislatures. The “Skunk Act” of New Jersey is not the only 
one for this State, but it may be considered to be on a par with Acts 
passed or attempted to be passed in other States, for example: In 
Minnesota, to prohibit the catching of frogs; in Kansas, to prohibit 
the piercing of ears and wearing of earrings; in Colorado, providing 
that bulls driven along the road at night shall wear lights; in 
Massachusetts, prohibiting the wearing of whiskers by doctors and 
dentists; in Texas, compelling churchgoers to leave their guns on the 
outside of church buildings; in Illinois, taxing bachelors thirty years 
of age $50 per annum. This last-gamed provision, in one form or 
another, has been frequently introduced in the New Jersey Legisla- 
ture, and not always as a joke. We regret we cannot now cull a 
variety of similar morsels from the titles of bills introduced in the 
New Jersey Legislature during the last fifteen years. Some of these 
titles should be gathered together and hung up in a frame in the State 


House. 





Three separate State Workmen’s Compensation Acts, being those 
of the States of Illinois, lowa and Washington, have recently been 
declared constitutional by the Supreme Court of the United States. 
The opinion in each case was written by Mr. Justice Pitney. The 
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New York act differs from the other two in that it provides that the 
employer shall secure payment of the compulsory compensation pre- 
scribed by that act either by (a) state insurance, (b) insurance with 
an authorized insurance corporation or association, or (c) by furnish- 
ing satisfactory proof of his financial ability to pay the compensation, 
and depositing securities for that purpose, whereas the Washington 
act provides for an exaction of periodical contributions based upon 
percentages of pay rolls to a state fund from which compensation 
shall be made to employés injured in the course of their employment. 
The Iowa act is an elective one, but such employers as do not adopt 
it are denied such defenses as assumption of risk and contributory 
negligence. The Court, in upholding the constitutionality of these 
acts, says, in substance, that the whole common-law doctrine of 
employer’s liability for negligence, with its defenses of contributory 
negligence, fellow servants’ negligence, and assumption of risk, is 
based upon fictions, and is inapplicable to modern conditions of em- 
ployment; that in the highly organized and hazardous industries 
of the present day the causes of accident are often so obscure and 
complex that in a material proportion of cases it is impossible by any 
method correctly to ascertain the facts necessary to form an accurate 
judgment, and in a still larger proportion the expense and delay 
required for such ascertainment amount in effect to a defeat of 
justice; that under the present system the injured workman is left 
to bear the greater part of industrial accident loss, which, because 
of his limited income, he is unable to sustain, so that he and those 
dependent upon him are overcome by poverty and frequently become 
a burden upon public and private charity; and that litigation is 
unduly costly and tedious, encouraging antagonisms between em- 
ployer and employé. The holdings in these cases illustrate the 
tendency of the Court to adapt the Constitution to changed condi- 
tions of modern industrial life. 





THE WORKING OF THE NEW JERSEY SHORT PRACTICE ACT. 


(NOTE.—The following article by Mr. Martin Conboy appeared in the “Annals of The American 
Academy of Political and Social Science” for September). 


There are two Short Practice Acts in New Jersey, one for Courts 
of Law, the other for the Court of Chancery. The former became 
a law on March 28, 1912, and consisted at the time of its adoption 
of 34 Sections and 88 Rules. Since then the number of rules has 
been increased to 180, but all except 13 of the additional 97 were in 
force before the Practice Act was adopted. The latter became a 
law on March 30, 1915, and consists of 13 sections and 65 rules. It 
is with the working of the former that this paper deals. 

“The wall of separation between legal and equitable relief” is 
still maintained in New Jersey. The Supreme and Circuit Courts 
administer what we call law as distinguished from equity and the 
Court of Chancery grants equitable relief. The separation is main- 
tained not only by a difference in Courts, but also by a difference 
in Judges. The law Courts are presided over by Justices of the 
Supreme Court and the Circuit Court Judges. The jurisdiction of 
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the Supreme and Circuits Courts, so far as ordinary law actions are 
concerned, is identical. The Chancellor signs all decrees in Chan- 
cery and the work of the Court of Chancery is conducted by the 
Chancellor and the Vice Chancellors. There is, therefore, a com- 
plete separation between legal and equitable relief as regards pro- 
cedure, Courts and Judges. The Court of Errors and Appeals con- 
stitutes an exception to this extent: All appeals, whether from judg- 
ments at law or decrees in Chancery, go to that Court. The Chan- 
cellor presides, except when the appeal is from the Court of Chancery 
and then he does not sit and the presiding officer is the Chief Jus- 
tice of the Supreme Court. The Court is constituted of the Chan- 
cellor, the Chief Justice and Justices of the Supreme Court and six 
Judges “specially appointed.” 

I have at the outset referred to the maintenance of the separation 
between legal and equitable relief in New Jersey, because I consider 
it of importance in this respect, viz.: it obviates the difficulty that 
code States labor under in attempting to make one set of rules for 
Courts administering two kinds of remedies. 

One other feature in New Jersey having a bearing upon the 
working of the Short Practice Act is the nature of the judicial tenure. 
Judges in New Jersey are appointed and not elected. While the 
term of office is fixed at seven years, the experience is that good 
Judges are almost invariably reappointed. Politics cut very little 
figure once the Judge has gotten on the bench. I do not mean to 
imply that it plays the most important part in the original selection, 
but, as is natural, Democratic Governors usually find competent 
judicial material in the ranks of the Democratic party and Republi- 
can Governors in the ranks of the Republican party. There can be 
no gainsaying the fact that the judiciary is on a high plane. 

These preliminary observations are of importance, because the 
most striking feature of the New Jersey Practice Act is the wide 
discretion that is left to the judiciary, which is given the power of 
governing the whole field of practice by means of rules. This tends 
to greater elasticity than is possible when direct legislation must be 
invoked for every alteration which experience shows to be desirable. 
That this discretion is wisely exercised the general satisfaction 
among practitioners seems amply to demonstrate. It is true that 
the power itself, if abused, would result in a changeable procedure, 
which it has been rightly said “is a,grievous burden to the com- 
munity, which must pay the price of iriterpreting all new regulations 
of procedure, whether by rules of court or direct enactments.” In 
England between 1875 and 1890 the English courts handed down 
four thousand decisions on the judicature rules and the principles 
intended to be worked out by them. The safer principle that altera- 
tions in the law should be made only when shown to be necessary 
seems to be the guiding principle of the New Jersey Judges in the 
exercise of the power vested in them. This is shown by the fact 
that of the 180 Supreme Court Rules now in force, 83 were annexed 
to the Practice Act at the time of its adoption and all but 13 of the 
additional 97 were in force before the Act went into effect. 
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The old Rules adopted under the new Act treat for the most 
part of matters not within the main purpose of the Act, such as ad- 
mission and disbarment of attorneys, calendar practice, certiorari, 
dower, ejectment and costs. Incidental to the mention of certiorari, 
there is as yet considerable doubt as to whether the Act applies to 
prerogative writs. Of the 13 new Rules only 5 treat of the main 
subject of the Act, and these, with a possible exception hereafter 
noted, carry out and extend the reforms therein inaugurated. 

So far as the changes in the rules indicate, therefore, the present 
system has given satisfaction to the Judges as well as to the practi- 
tioners. 

There is one other observation that should be made in limine. 
It seems logical that the Courts should be permitted to build the 
machinery which they must operate and to make such changes 
therein as experience suggests. This work is more properly en- 
trusted to the judiciary than to the Legislature. Even in code States 
rules of Court are made by the Judges, and under authority that runs 
back to the Act of 1792 the Supreme Court of the United States has 
made the rules under which the equity and admiralty jurisdiction 
of the Federal Courts is administered. The idea, therefore, of Judge- 
made rules is neither unnatural nor unusual. Historically the entire 
field of practice was originally the work of Judges. Of course, the 
success of such a system rests immediately upon the personnel of 
the Bench, but it must rest either there or upon the personnel of 
the Legislature. Undoubtedly the high quality of the New Jersey 
judiciary and also the distinction in qualification arising from the 
division that is still maintained in that State between law and equity 
have made easy the operation of the Act we are considering. One 
circumstance in particular is to be emphasized. The attitude of the 
Bench toward the reform has been generally sympathetic and in 
some instances enthusiastic. This is important. It was in a large 
degree the lack of sympathy for the Field Code that led to its tech- 
nical interpretation and the failure of its immediate object—the sim- 
plification of procedure. 

The New Jersey Practice Act has gone further than permitting 
the Judges to make rules. It provides that the rules may be relaxed 
or dispensed with by the Court in any case where it shall be manifest 
that strict adherence to them will work surprise or injustice. This 
power is no less important than the power to make rules. It creates 
a condition of flexibility which permits the Courts to remove the 
reproach against the administration of justice that has continued to 
this day, viz., that too great a price is paid for technicalities. It is 
probably not too great a generalization to say that most of the diffi- 
culties encountered in the administration of justice in Courts of law, 
that is, in the administration of the procedure of such Courts, result 
from the necessity on the one hand of preventing, through the al- 
lowance of liberal amendments, a failure of justice by reason of tech- 
nical errors, and on the other hand, of penalizing litigants for mis- 
takes, the correction of which would delay and, therefore, deny 
prompt justice to the meritorious suitor. 
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An example of the way in which a balance is being struck in 
New Jersey, as well as the flexibility gained by a liberal discretion 
in the judges, is suggested by the following observation in Titus v. 
Penna. R. R. Co., 87 N. J. L. 157: 

“It may well be observed in this connection that by rule 5 an- 
nexed to the Practice Act, now rule 218 of the Supreme Court, it is 
provided that the rules may be relaxed or dispensed with by the Court 
in any case where it shall be manifest that strict adherence to them 
will work surprise or injustice; and the query naturally arises 
whether, where contributory negligence appears from the plaintiff’s 
case upon the trial, being theretofore unknown to the defendant, the 
rule of pleading ought not to be relaxed, so that the defendant may 
have the advantage of that defence without having put it in issue, 
as that was impossible. This question however, is not pressing for 
solution, because the facts constituting contributory negligence, if 
there were such negligence in this case, were known to the defendant 
before the trial.” 

A further insistence on the flexibility of the Act is found in Kelly 
v. Faitoute Iron & Steel Co., 87 N. J. L. 567, in which the striking 
out of a counterclaim was upheld because it could not conveniently 
be tried with the principal action. In Murphy v. Patton, 85 Atl. 56, 
the Act received the longest discussion found in any case, but it is 
noticeable that none of the discussion arises from any obscurity in 
the Act. In the former of these two cases the question of counter- 
claiming for tort in actions of contract and in the latter that of the 
joinder of actions in tort and contract were touched upon. The lat- 
ter practice was stated as permissible under the clear words of the 
Act and the former, it was intimated, would also be allowed. In 
both cases the emphasis is put in a most refreshing manner upon the 
convenience of trial rather than upon technical distinctions. When 
we consider the volume of solemn nonsense that has been expended 
on similar subjects under the New York Code such an attitude may 
well cause satisfaction. 

Next to the wide discretion reposed in the judiciary, one of the 
most prominent features of the Practice Act is the provision relative 
to appeals. The striking difference between the practice thereunder 
and that under the New York Code is the prohibition of appeals from 
interlocutory orders. No more effective instrument of delay could 
be invented than the New York practice of carrying overruled de- 
murrers and every disagreement ‘as to an examination before trial 
or a bill of particulars to the Appellate Division. This evil, to be 
sure, is the creature of the Code System. Writs of error were never 
allowed at common law nor under the former practice in New Jersey 
until after final judgment, it being observed by Chief Justice Beasley 
that a contrary practice would lead to “the most serious vexation and 
delay.” (Cooper v. Vandeveer, 47 N. J. L. 178). The present Act 
allows appeals only where writs of error were formerly allowed. 

Another and more novel feature of the new practice is the limita- 
tion of new trials to the “question or questions with respect to which 
the verdict or decision is found to be wrong if separable.” This rule 
has been beneficially applied in at least three cases appearing in the 
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official reports. The accompanying rule that “when a new trial is 
ordered because the damages are excessive or inadequate and for no 
other reason, the verdict shall be set aside only in respect of damages 
and shall stand good in all other respects” has, however, been criti- 
cized by a writer in the New Jersey Law Journal (38 N. J. L. J. 98). 
Such a new trial, in the case of a compromise verdict by the jury, 
may result in practical injustice. 

In an interview, which has proved illuminating upon the whole 
subject of this paper, Justice Swayze of the New Jersey Supreme 
Court drew attention to probably the only question under the Prac- 
tice Act which has given rise to a considerable difference of opinion. 
In Kargman v. Carlo, 85 N. J. L. 632, and in Miller v. Del. Riv. Trans. 
Co., 85 N. J. L. 700, the Court of Errors and Appeals has held that 
objections must still be taken to the rulings of the trial Judge in 
order to lay the basis of an appeal. It is a question whether this 
was the intention of the framers of the Act and whether the holding 
does not constitute a retrogression toward technicality. This decision 
was later embodied in a rule of Court but an amendment by the Leg- 
islature (P. L. 1916, p. 109), reversed it in regard to causes submitted 
to the Court to be heard without a jury under which circumstances 
“any error made by the Court in giving final judgment in the cause 
shall be subject to change, modification or reversal without the 
grounds of objection having been specifically submitted to the Court.” 

Another innovation brought about by the Act under considera- 
tion is that of suing defendants in the alternative. A question has 
been raised (Pfeiffer v. Badenhop, 86 N. J. L. 492), as to whether a 
defendant could be sued alternatively as an individual or as an ex- 
ecutor. But in another case (Crouse v. Perth Amboy Pub. Co., 85 
N. J. L. 476), the practice seems to have worked well. In the latter 
case a carpenter having done certain work in the interior of a build- 
ing sued both the company that rented and occupied the building 
and the manager of the company who also held an option for the 
purchase of the building. It was this manager who had hired the 
carpenter and the capacity in which he had acted was in dispute. 
The jury held the company and released the manager which verdict 
was upheld on appeal. The Court’s observations on the question of 
appeal in such a case illustrate the working of the practice: 

“There is another reason, founded on the bringing of the suit 
in the alternative, that should lead to a discharge of the present rule. 
On any reasonable theory of the case, a verdict against one defendant 
required a discharge of the other, and so the jury found. Now, if 
that verdict is brought in question, the other defendant should be 
heard as well as the plaintiff; for the natural inference in a case of 
this kind is that if the verdict against one defendant is wrong, the 
other defendant should have been held; and this the other defendant 
must be heard to controvert. Again, if the verdict be set aside as 
to the company, there ought to be a new trial as to both defendants, 
for if Steuerwald’s verdict stands, peradventure a second jury will 
find the company not liable, and the plaintiff, though plainly entitled 
to be paid by one or the other, gets nothing from either. In such a 
case the rule should require both the plaintiff and the alternative 
defendant to show cause, and include both verdicts.” 
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Difficulties of the kind that give rise to alternative pleading may 
sometimes be met, in jurisdictions where such pleading is not al- 
lowed, by alleging that the defendants are jointly liable and sub- 
sequently amending when the facts are discovered. The evils of such 
methods are obvious. Moreover where two suits are necessary there 
is always the danger of losing both although the liability of one of 
the two defendants is certain. The New Jersey procedure is perhaps 
liable to abuse but such has not come to the knowledge of the writer, 
who believes that provision to be beneficial. 

Much of the simplification introduced by the Act is a simplifica- 
tion of nomenclature rather than of procedure. The substitution of 
motions for demurrers and pleas, and of appeals for writs of error 
is of this character. The preliminary reference or “omnibus mo- 
tion” introduced by the rules does not seem to have been frequently 
used by the Bar and little, therefore, can be said of its practical use- 
fulness. 

A simple and expeditious method of examining adverse parties 
before trial before a commissioner without first securing an order 
for the purpose has been added by the Legislature (P. L. 1914, p. 151). 

The liberal rules as to joinder of parties plaintiff form a valuable 
part of the new system. As an example, a case in the litigation of 
which the writer is now engaged, was brought in which father and 
son were both joined as plaintiffs in a complaint for personal injuries 
to the boy. The difference between this single suit and two separate 
suits may not be in itself very considerable, but each instance of 
the kind constitutes a saving in efficiency which in the aggregate 
may be quite appreciable. Much more striking instances of this 
advantage may undoubtedly be found such as might occur in case 
of a railroad collision injuring many people. 

In the domain of pleading the advance toward simplicity at- 
tained under the Practice Act has been noticeable. It is here that 
as an improvement of the practice of the state the reform has been 
most successful. At first there was a widespread impression among 
the Bar that a complaint henceforward was to consist of a kind of 
newspaper report of the occurrences including all the circumstances 
and evidence. This false impression corrected, everything has 
worked well. Lawyers have had the benefit of the precedents of 
the English practice, and Judges have repeatedly recommended a 
study of the forms of Bullen and Leake. The result has been a 
clear, simple method of pleading which must in every way have ful- 
filled the hopes of the reformers. 

It may be too much to claim for the Act that it solves the prob- 
lem of procedure in Courts of law, a problem that has engaged the 
attention of the best legal minds for centuries. Whether the brevity 
and simplicity of the system which constitute its great merit will 
prove permanently successful cannot be determined until after a 
considerable period of years, during which the system has mani- 
fested its ability to meet new demands and new conditions as they 
arise, but certainly thus far the results amply justify the expecta- 
tions of its framers that the simplification of procedure by a concise 
and flexible body of rules formulated and applied by an able judiciary 
will be a great aid to the proper administration of justice. 
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FOLEY v. HOME RUBBER COMPANY. 


(N. J. Court of Errors and Appeals, June Term, 1917). 
Workmen’s Compensation— Death in ‘“‘Lusitania” Tragedy. 


Case of Thirza Ann Foley, Respondent, against Home Rubber 
Company, Appellant. 


Messrs. Jess & Rogers for Appellant. 
Mr. Frederick W. Gnichtel for Respondent. 


PER CURIAM: This appeal brings up the judgment of the 
Supreme Court reversing the judgment of the Common Pleas in a 
Workmen’s Compensation case, in which the Judge of the Pleas de- 
cided upon stipulated facts that the death of the deceased, which 
occurred from the sinking of the steamship Lusitania, did not arise 
out of his employment, which was that of a salesman traveling upon 
‘the business of the appellant. Foley v. Home Rubber Co. 99 Atl. 624. 

The opinion of Mr. Justice Kalisch in the Supreme Court points 
out that the correct legal principle was not applied by the Judge of 
the Pleas, and makes it clear that if the correct principle had been 
applied the determination of the Pleas would be unsupported by the 
facts stipulated. In each of these conclusions of the Supreme Court 
we concur. 

The judgment of the Supreme Court remanding the case to the 
Common Pleas will be affirmed, to the end that there may be a new 
trial and a determination reached by the application of the legal 
principles laid down by the Supreme Court to the facts stipulated 
or to such testimony as may be offered by the parties and admitted 
by the Court, following the case of Dunnewald v. Steers, 99 At. Rep. 
345. 

[Norz sy Epitor.—The determination in this case in the Mercer Common Pleas was reported in 
$0 N. J. L. J. 115). 





FLYNN v. NEW YORE, SUSQUEHANNA & WESTERN R. R. CO. 


(N. J. Supreme Court, Sept. 14, 1917). 


Workmen’s Compensation Act—Death by Accident—Interstate and Intrastate Commerce 
Employment. 


Workmen’s Compensation proceedings by Mary Flynn, widow of 
James Flynn, deceased, against the New York, Susquehanna & West- 
ern Railroad Company. Compensation was awarded in the Passaic 
Common Pleas and the employer brings certiorari. 

Argued before Swayze, Bergen and Black, JJ. 

Messrs. Collins & Corbin for Prosecutor. 

Mr. Edward F. Merrey for Defendant. 

BLACK, J.: The writ of certiorari in this case is to review a 
determination of the Court of Common Pleas of Passaic county, in 
a proceeding under the New Jersey Workmen’s Compensation Act, 
brought by Mary Flynn, the widow of James Flynn, deceased. 

The trial Court determined that the petitioner is entitled to $5 


per week for a period of 300 weeks, beginning on the 30th day of 
April, 1916. The trial Court further found: The prosecutor is a com- 
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mon carrier, and is engaged both in interstate and intrastate com- 
merce; that James Flynn was not employed by the prosecutor in 
interstate commerce, and thereupon the federal Employers’ Liability 
Act does not apply. It is to review this latter finding that the con- 
troversy is brought under review in this Court. 

The pertinent facts are: The deceased, James Flynn, on March 
23, 1916, was employed by the prosecutor, as a crossing flagman, at 
the Lyon street crossing in the city of Paterson. While thus engaged 
in the performance of his duties as a flagman, with respect to a pass- 
ing train, which was carrying passengers and baggage from points in 
the state of New York to various points in the state of New Jersey, 
he was struck and killed by the engine of the train in the course of 
his employment. Flynn crossed over the east-bound tracks of the 
prosecutor, on the approach of an east-bound train, to flag the crossing, 
and, while so engaged, was standing near the west-bound tracks, and 
was struck and killed by the outer edge of the breast piece of an 
engine drawing a train on the west-bound tracks, which was an inter- 
state train. The question, therefore, for solution, and the only one, 
is, Was the deceased at the time of his death engaged in an interstate 
act? If so, it is firmly settled by the recent decisions of our Court of 
Errors and Appeals, in the case of Rounsaville v. Central R. R. Co., 
101 Atl. 182, and by the United States Supreme Court in the case of 
Erie R. R. Co. v. Winfield, decided May 21, 1917, 244 U. S. 170, 37 
Sup. Ct. 556, reversing Id., 88 N. J. Law 619, 96 Atl. 394, that the 
Federal Employers’ Liability Act of 1908 is exclusive of the State 
Act, and ousts the Courts of Common Pleas of the State of jurisdiction, 
under the New Jersey Workmen’s Compensation Act. 

The Courts, thus far, apparently have been unable to formulate 
any rule, sufficiently exact, comprehensive, and exclusive by which to 
test the quality of an act or series of acts as falling within, or without, 
the domain of interstate business. Upon reflection, it would seem 
almost impossible to formulate a rule applicable to the almost endless 
variety of circumstances and facts springing out of the intricacies of 
everyday modern life that will be of much practical use or aid. The 
application of the principle must be made to particular facts, as they 
arise ; and by a process of exclusion and inclusion a rule may perhaps 
be formulated in time from the decision of such cases. There is al- 
ready a long line of cases in the Federal and State Courts showing 
the application of the principle to the facts under discussion. It 
would serve no useful purpose to collate or cite these decisions. The 
decisions in the United States Supreme Court, the ultimate authority 
on the point, are quite uniform, when stating the principle, to use 
such language as this. The employé must be engaged in interstate 
business, or in an act which is so directly and immediately connected 
with such business, as substantially to form a part or a necessary 
incident thereto (New York, etc., R. R. Co. v. Carr, 238 U. S. 260, 
35 Sup. Ct. 780) or in work so closely related to it, i. e., interstate 
transportation, as to be practically a part of it (Shanks v. Delaware, 
etc., R. R. Co., 239 U. S. 556, 36 Sup. Ct. 188, 60 L. Ed. 436, L. R. A. 
1916C, 797). So, Louisville, etc., R. R. Co. v. Parker, 242 U. S. 13, 
37 Sup. Ct. 4. 


oe Oe 26 fot bee ee ek ek od lo. 


no 
alt 
be 





FLYNN V. N. Y., S. & WESTERN R. R. CO. 333 


We have been unable to find any case in the federal courts where 
this precise question has been passed upon. We are referred to two 
cases, however, in the California Supreme Court, both of which held 
that crossing flagmen engaged in flagging on a railroad where inter- 
state trains were being operated were engaged in interstate com- 
merce. Southern Pacific Co. v. Industrial Accident Commission, 161 
Pac. 1189; Southern Pacific Co. v. Industrial Accident Commission, 
161 Pac. 1142. These cases, of course, are not binding precedents 
upon this Court, but we think these decisions are in harmony and 
accord with the spirit and principle of the cases, decided by the 
Supreme Court of the United States. 

Notwithstanding the situation, it is now urged by the defendant 
that the statute makes the judgment of the Court of Common Pleas 
conclusive and binding as to all questions of fact. P. L. 1911, p. 134, 
§18; Nevich v. Delaware, etc., R. R. Co., 100 Atl. 234; Hulley v. 
Moosbrugger, 88 N. J. Law 161, 95 Atl. 1007. The judgment of the 
Common Pleas must be upheld if there is any evidence in the case 
to support it. This, of course, must be accepted as the law of the 
State, but in the case of Hulley v. Moosbrugger, 88 N. J. Law 161, 
95 Atl. 1007, it was said by Chancellor Walker, speaking for the Court 
of Errors and Appeals: 

“Although the findings of the Court of Common Pleas as to the 
facts of the case are conclusive, according to section 18 of the Act, 
and the decision of the Supreme Court, * * * and therefore are 
conclusive here, yet, nevertheless, the law arising upon ascertained 
facts is a question for the Court reviewing the decision.” 

The finding of the trial Judge that the deceased, James Flynn, 
was not employed by the prosecutor in interstate commerce is not 
a finding of fact; it is a statement of law. The facts in the case are 
entirely undisputed; it is a pure question of law arising upon facts 
that are not disputed. We think James Flynn at the time of his 
death was engaged in an act, to use the words of the Supreme Court 
of the United States, directly and immediately connected with inter- 
state business as substantially to form a part or a necessary incident 
thereto. Under the decision of the Supreme Court of the United 
States in the Winfield Case, supra, that fact ousted the Common 
Pleas Court of Passaic county of jurisdiction. 

The judgment, therefore, of the Passaic Court of Common Pleas 
is reversed, with costs. 





One leaving an automobile on an incline, with brakes set, is held 
not liable in Rhad v. Duquesne Light Co. L. R. A. 1917D, 864, 
although negligent in failing to take further precautions against Its 
being moved, for injury caused by it to a traveler on the highway 
when the brakes are released by a stranger, since his act is not the 
proximate cause of the injury. 
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PESHKIN v. McCANN. 


(Hudson Circuit Court, October, 1917) 
Attorney’s Lien for Compensation— Notice of Claim of Lien Not Essential. 


Case of Nathan Peshkin against Thomas H. McCann. 
Messrs. Weller & Lichtenstein for Petitioner. 
Mr. Thomas P. McKenna for Respondent. 


CAMPBELL, J.: This is a proceeding upon petition to enforce 
an attorney’s lien for compensation under Chap. 201, P. L., 1914, p. 
410. 
The action was a suit upon a judgment in the State of New 
York. There is no contest as to the facts or amount of compensa- 
tion. After service of summons and complaint and before judgment 
a settlement took place directly between the plaintiff and defendant. 
Plaintiff’s attorneys had a contract for a contingent fee of 50 per 
cent. The petitioner’s ask for an award or judgment of $50. 

There is no question raised by respondent as to the regularity 
of the present proceedings. His objections are: 

1. That there is no res or subject matter now in existence upon 
which such a lien could be impressed, and 

2. That the defendant received no notice that petitioners claimed 
a lien, and notice is essential. 

It will be noted that pursuant to the statute the lien is “upon 
his client’s cause of action,” etc. I am satisfied that under the statute 
in question no notice is required other than the service of summons 
and complaint. It was just for such situations as that before us that 
the present statute was designed to give aid and assistance to an attor- 
ney over and above his rights at common law. 

The only reported case I find in this State is Levy v. Public 
Service Ry. Co., 98 Atl. 847, but that turns upon points not involved 
herein, and is not helpful. 

I find the petitioners are entitled to enforce their lien against 
both plaintiff and defendant, and to have judgment against both 
parties in the sum of fifty ($50) dollars. 

A rule may accordingly be taken. 





IN RE ESTATE OF CASCIO. 


(Essex Surrogate’& Court, Oct. 25, 1917). 
Administration on Estate—Concealment of Material Facts—Siatute of 1917 Not Retroactive. 

In the matter of the estate of Antonio Cascio, deceased. On 
application to set aside decree of administration. 

Mr. Eugene Dotto, Proctor for Administrator. 

Mr. David Bobker, Proctor for Petitioner. 

STICKEL, JR., Surrogate: On August 14, 1916, Pietro Cascio 
presented a petition to this Court alleging the death of Antonio 
Cascio on July 18, 1916, giving as the only heirs-at-law and next of 
kin of the said decedent the petitioner, a son, and Gasparo Cascio, 
another son, whose whereabouts it was alleged were unknown, and 
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praying that letters of administration on the estate of said Antonio 
Cascio be granted to said petitioner. This petition was duly verified. 

Upon filing the petition, the petitioner was informed that a proper 
affidavit of inquiry as to the whereabouts of his brother must be filed 
before a grant of letters could be made, and, accordingly, on August 
18, 1916, such an affidavit was filed, which, not setting forth the 
sources of inquiry, an amended affidavit giving such sources of in- 
quiry was filed on September 19, 1916, whereupon the said Pietro 
Cascio was appointed administrator of said estate, said affidavits of 
inquiry disclosing a sincere but unsuccessful effort to locate Gasparo 
Cascio. 

On May 10, 1917, Vincenza Cascio, alleging herself to be the 
lawful widow of said Antonio Cascio, filed a petition addressed to 
this Court, which, after reciting the grant of letters as aforesaid to 
Pietro Cascio, stated that said Pietro Cascio had procured such 
grant by deliberately concealing the fact that petitioner was the 
widow and that the said Antonio Cascio, the decedent, had three 
children other than those named in Pietro’s application for adminis- 
tration, namely, Joseph, Gemaro and Jennie Cascio, and requested 
that the decree of administration be vacated. The allegations in this 
petition were not supported by proper affidavits and this Court there- 
fore declined to act upon it. Thereupon, and on the 12th day of 
June, 1917, the said alleged widow filed a new petition supported by 
careful affidavits substantiating the statements of the petition, which 
statements were the same as those made in the petition of May 10, 
1917, except that a deliberate attempt to secure said administration 
by fraudulent concealment of material facts was particularly set up. 

A rule to show cause why the decree of administration should not 
be vacated having been issued a hearing was held and testimony 
taken. 

This testimony clearly shows that the petitioner, Vincenza 
Cascio, after the death of her first husband, one Fortunato Pellone, 
married the said Antonio Cascio now deceased. A marriage certifi- 
cate, showing that on October 17, 1912, Antonio Cascio and Vincenza 
Pellone were united in the bonds of matrimony by James J. Smith, 
an alderman of the City of New York, was marked in evidence, as 
was an exemplified copy of the application for the marriage certificate, 
the affidavit of the parties, the report of the person performing the 
marriage and the certificate of the marriage. In addition to this 
documentary proof, the petitioner, Paul Pellone, described as a son 
of Fortunato Pellone, and Pietro Cascio, son of the petitioner, both 
testified to the marriage and to the living of Antonio and Vincenza 
together as man and wife at Hilton, New Jersey. The respondent 
offered no evidence to rebut this proof and seemed content with a line 
of examination tending to show that the petitioner had lived with 
Antonio Cascio so continuously and openly that the respondent, not 
knowing of the death of Vincenza’s first husband, was justified in 
assuming that the old relations still existed. 

There can be no doubt but that Vincenza Cascio was the wife 
of Antonio Cascio at the time of his death. Did the administrator at 
the time of his application for administration know that said Vincenza 
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was the wife of his father, the said Antonio? He denied at first that 
he possessed such knowledge and steadfastly clung to that claim 
through the cross-examination by counsel for the petitioner and dur- 
ing the examination by the Court, but at the close of his testimony, 
in reply to a question on direct examination by his counsel, he, in 
what seemed to be an unguarded moment, admitted that his uncle, 
his father’s brother, pointed out the petitioner at her home in “Maple- 
wood,” as Pietro names petitioner's home, and said in substance, 
“That’s your father’s wife.” This time was fixed as before the peti- 
tion for administration was filed. 

I am satisfied that Pietro Cascio at the time he applied for admin- 
istration knew of the existence of Vincenza Cascio, and that he was 
possessed of notice that she was the wife, or claimed to be the wife, 
of his father and had been living with his father as his wite. 

He had been in this country some fourteen years, at which time 
his father and Vincenza Pellone were living together he testified, and, 
his father having sent him back to Italy, he remained there until 
three years ago, when he returned to the United States, taking up 
his residence in Elizabeth. He learned of his father’s death through 
his father’s brother, Joseph Cascio, who had lived seven months in 
the home of Antonio, and Vincenza and knew of their marriage. He 
inquired of Joseph Cascio for the whereabouts of Casparo, his brother. 
(See affidavit of inquiry filed September 19, 1916). It was Joseph 
Cascio who took him to the home of Antonio and Vincenza. It was 
with Joseph Cascio that he discussed his father’s estate and affairs. 
He, Pietro, did not recognize Mrs. Cascio when he went to her home. 
He did not recognize her as the woman who was living with his father 
fourteen years before, when he, Pietro, had been returned to Italy. 
He had not seen her for fourteen years, nor had he seen his father 
in that time. Joseph Cascio, his uncle, was the source Of his knowl- 
edge about his father’s affairs. What would be more natural then 
than that seeing this woman at Hilton he should inquire who she was, 
or at least that the uncle should feel called upon under the circum- 
stances to introduce Mrs. Cascio and Pietro, which is exactly what 
Pietro Cascio, son of Mrs. Cascio, says occurred. I believe this young 
man was telling the truth, while the varying accounts of this inter- 
view which the administrator gave, first stating that nothing was 
said about Mrs. Cascio’s relation to his father, but that he was intro- 
duced to her as Antonio’s son and then that his uncle told him that 
she was “his father’s woman,” are not calculated to impress. 

It is worthy of comment also that Joseph Cascio, respondent’s 
uncle, was not called as a witness by the respondent, although re- 
spondent admitted he had procured Joseph Cascio’s attendance on the 
last day set for hearing in this matter. 

On the further claim of petitioner that the respondent knew at 
the time the application for administration was filed that Antonio had 
three other children, I do not find any testimony from which it would 
appear that the respondent possessed such knowledge. 

In order, however, that from my finding that Vincenza Cascio 
was the wife of Antoino Cascio may not be drawn the conclusion that 
I also found the persons named by her as the children of Antonio 


ee a (i 


hh 


IN RE ESTATE OF CASCIO. 337 


Cascio were actually his children, I now state I have not and do not 
make any finding on this point. A decision of this question of par- 
entage is not necessary to a determination of the matter in hand, and 
it is of such importance to those effected that it should not be deter- 
mined as an incident to the main point in this case, especially in view 
of the paucity of evidence on this subject. 

The petitioner, being the widow of Antonio Cascio, and the re- 
spondent, with knowledge of this fact, having by concealment thereof 
secured administration on said estate, and the time for appeal to the 
Orphans’ Court having elapsed, it would seem that the decree should 
be vacated and set aside. But the respondent submits that the peti- 
tioner is in laches, and, furthermore, that the Act under which appli- 
cation is made (Chapter 133, Laws of 1917, Page 293) is not retroac- 
tive, and that for these reasons the petitioner cannot here be given 
the relief prayed for, but must apply to the Court of Chancery. 

Words in statute ought not to have a retrospective operation 
unless they are so clear, strong and imperative that no other meaning 
can be annexed to them, or unless the intention of the Legislature 
cannot otherwise be satisfied. Williamson v. New Jersey Southern 
Railroad Company, 29 N. J. Eq. 311. The leaning of the law has 
always been against giving to statutes any retroactive effect by im- 
plication. Belvidere v. Warren Railroad Company, 34 N. J. L. 193, 
200; Deegan v. Morrow, 31 N. J. L. 136, 188; Condit v. Neighbor, 13 
N. J. L. 83, 96. 

A statute will be construed as having a prospective operation 
only unless it plainly indicates an intent that it shall operate restro- 
spectively. Frelinghuysen v. Town of Morristown, 77 N. J. L. 493. 
A statute will not be given a retroactive effect when the words in it 
can be construed as designed to make it prospective only; and before 
a statute can be given a retroactive effect, there must be found in it 
such clear expression of legislative design as will preclude any other 
reasonable interpretation of the words used. Williams v. Brokaw, 
70 Atl. Rep. 665, 74 N. J. Eq. 561. 

Applying then the rules as laid down by our Courts to the 
statute under review, it seems clear that the Act cannot be given a 
retroactive operation. 

The Act does not indicate a plain legislative intent that it shall 
operate retrospectively. On the contrary, if the words, “to open, 
vacate, modify or set aside, or to enter, as of a former time, a decree 
or order made in their Court” may mean “to open, vacate, modify or 
set aside, or to enter, as of a former time, a decree or order hereto- 
fore made in their Court,” it may, at least, as plainly be understood 
to mean, “to open, vacate, modify or set aside, or to enter, as of a 
former time, a decree or order hereafter made in their Court.” So 
also the power “to grant a new trial or a new hearing” may quite as 
readily apply to future situations as to past ones. 

As was stated in the case of McGovern v. Connell, 43 N. J. L. 106, 
“the most that can be said in favor of this construction (a retroac- 
tive construction for the Act under examination) is that the language 
used is indefinite as to time.” For such language in a statute, the 
Court finds there can be but one interpretation, namely, that the Act 
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is prospective only in operation, and this interpretation applies even 
though the statute, as in this case, is a remedial one. McGovern vy. 
Connell, supra; Vreeland v. Bramhall, 39 N. J. L. 1. 

if the Act is given a retroactive operation, would it not be 
difficult to sustain a plea of laches to an application made to open 
almost any decree of a Surrogate, no matter when entered, so long 
as the application to open such decree was made shortly after the 
passage of the Act under review? Would not the answer to such a 
plea be that the applicant did not possess the right to apply to open 
the Surrogate’s decree until the Act was passed, and that the appli- 
cant had availed himself of the remedy given by the Act within a 
reasonable time after it took effect? 

To give to this Act such a far reaching effect, particularly in 
view of the concluding sentence of the Act which was evidently 
designed among other things to avoid unnecessary disturbances of 
rights acquired under decrees of the Surrogates by subjecting appli- 
cations made under authority of the Act to the doctrine of laches, an 
unequivocal, undoubted legislative intent must appear upon the face 
of or be found in the Act. Especially is this so when the case of 
Mellor v. Kaighn, 99 Atl. Rep. 207, is considered, in which the Court of 
Appeals determined that the Surrogate’s Court did not possess the 
powers over its decrees granted by the Act of 1917, but that on the 
contrary, upon the making of a decree by the Surrogate’s Court, its 
power is exhausted and its jurisdiction over the subject matter at an 
end. The language of the Court of Appeals in Citizens Gas Light 
Company v. Alden, 44 N. J. L. 648, 653, is applicable to the statute in 
question : 

“Laws generally are enacted for the regulation of future affairs 
and conduct, and to establish the basis on which rights may there- 
after under them be rested, and are not usually designed to alter or 
affect the quality or legal relation of past acts and concluded trans- 
actions, much less to disturb rights which have arisen under laws 
concurrently with their birth. Hence we do not look for or expect 
in any enactment that it shall be operative as of time prior to its own 
existence, and before we are permitted to ascribe to it such a purpose 
there must be found in the law such clear and indubitable expres- 
sion of the legislative design as precludes any other reasonable inter- 
pretation of the words used. The rule in the Courts is that retroac- 
tive effect will not be given to a statute when the words in it can be 
construed as designed to make it«prospective only. All legislation 
is framed, or presumed so to be, in view of this conspicuous canon 
of construction governing the Court where the duty of interpretation 
is reposed. And when the Legislature intend to give to law of their 
enactment operation upon the past, they will and must do it with 
such choice of words as places it beyond the realm of doubt.” 

An examination of the Act reveals no such legislative intent as 
is required to make the Act retroactive, and accordingly applying the 
rule expressed and applied in the cases cited above, the Act of 1917, 
Chapter 133, must be given a prospective operation only. 

This conclusion requires the dismissal of the petition to open 
the decree of this Court made prior to the passage of the Act. The 
administrator may present such an order for signature. 
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IN RE OPENING OF BRIDGE OF NEW YORK, SUSQUEHANNA & WESTERN 
RAILROAD COMPANY. 


(Board of Public Utility Commissioners, Oct. 24, 1917). 


Increasing Size of Railroad Bridge—Jurisdiction of Commission—Cases Distinguished— 
Elements Determining Cases of This Character. 


In the matter of the application of the Board of Chosen Free- 
holders of the County of Passaic for an increase in height and width 
of the opening of the bridge of the New York, Susquehanna & West- 
ern Railroad Company, over the Paterson and Hamburg Turnpike 
Road, and for the reconstruction of the culvert near the same, in 
accordance therewith. 


Mr. Frederick W. VanBlarcom for the Board of Chosen Free- 
holders of the County of Passaic. 


Mr. A. M. Hartung for the New York, Susquehanna & Western 
Railroad Company. 


THE COMMISSION: The petition of the Board of Chosen 
Freeholders of the County of Passaic alleges that the Paterson and 
Hamburg turnpike is a public highway and county road and is 
crossed in the vicinity of Charlottsburg, in the township of West 
Milford, Passaic County, by the tracks of the New York, Susque- 
hanna & Western Railroad Company, above grade, on a bridge or 
trestle with a clearance of thirteen feet, nine inches, in width, and 
an overhead clearance of twelve feet. That because of the narrow- 
ness of the same it is inadequate to accommodate the traffic along the 
said Paterson and Hamburg turnpike at that point and is a menace 
and danger to the traveling public. That in order to accommodate 
the traveling public and provide safe traffic over said road under 
the bridge or trestle of the railroad company, the said bridge or 
trestle should be reconstructed so that the same is at least forty feet 
in width in the clear and should have an overhead clearance of at 
least thirteen feet. The petitioner further alleges that, in the con- 
struction of said bridge, the respondent diverted a small brook from 
its natural bed and constructed on said turnpike a small bridge or 
culvert over said brook. That said bridge or culvert, constructed and 
maintained by the respondent, is about fourteen feet in breadth across 
the said turnpike, but not of sufficient breadth to accommodate the 
traffic and is a menace and danger to the traveling public. That in 
order properly to accommodate the traveling public and provide a 
safe passage over said brook or stream the said small bridge or 
culvert should be reconstructed so that the same is of breadth at 
least forty feet across said turnpike. A plan of the present condition 
of the turnpike at said point, together with suggested changes, ac- 
companies the same, and the prayer oi the petition requests the re- 
construction of both the railroad bridge and said culvert, as well as 
a depression in the road, in accordance therewith. 

The petition was amended, making the clearance requested under 
the railroad trestle fourteen feet, instead of thirteen feet. 

The answer of the respondent admits that the turnpike is a pub- 
lic highway and crossed by respondent’s tracks, as alleged in the 
petition, but denies all other allegations of the same, and specially 
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pleads that the Board of Public Utility Commissioners of New Jer- 
sey is without jurisdiction in this proceeding, and prays that the 
complaint be dismissed. 

Hearings were held at Newark, N. J., and the same were at- 
tended by witnesses in behalf of both parties. The attorney for the 
respondent at the hearing moved for a dismissal of the petition on 
the ground that the Board is without jurisdiction, which question 
was likewise raised in respondent’s answer and brief. The Board is 
bound to follow the ruling at the hearing and deny the application 
to dismiss for the reasons given at said time, and as specially set 
forth in the case of Borough of Metwchen v. P. R. R. of N. J., B. of 
P. U. R., Vol. 3, p. 196, to which the Board referred at the hearing, 
as the record indicates. The attorney for the respondent refers to 
the case of Mungle v. P. S. R. R. Co., N. J. B. of P. U. R., Vol. 1, 
p. 203. In the latter case, however, the Board was petitioned to order 
the Public Service to sell tickets at a certain stipulated price for 
transportation between Newark, N. J., and the City of New York; 
and, while the relief sought applied to rates, the dispute involved 
interstate transportation, and the petition was dismissed. While it 
is stated in said case as follows: “The power conferred by Chapter 
195, P. L. 1911, upon the Commission to require public utilities to 
‘comply with the laws of this State and any municipal ordinance 
relating thereto’ must be construed in the light of the general pur- 
poses of the act. Said power cannot reasonably be construed to 
cover cases where the alleged violation of statute or ordinance does 
not involve the essential functions, nature and service of a public 
utility,” we consider that the enforcement of such provisions of the 
charters of utilities as apply to impeding travel under bridges is a 
germane and essential duty of the Board, as is contemplated by the 
broad legislative power under which it acts. There is a distinction 
between the case above cited and the Metuchen case, which latter 
case is identical with the case at issue. 

The case of P. S. Electric Co. v. Board of Public Utility Com- 
missioners and the City of Plainfield, 88 N. J. L., p 603, is also quoted 
by the attorney for respondent. The distinction between the Plain- 
field case and the case at issue can be readily observed by a perusal 
of the decision of the Court of Errors and Appeals in the former case. 
In said case the Board was called upon to enforce by specific perform- 
ance the terms of the contract —— prior to a non-retroactive legis- 
lative enactment under which the Board acted, which the Court held 
hae an unlawful invasion of the equitable power of a constitutional 

ourt. 

While the principle that the Legislature of New Jersey cannot 
impair the jurisdiction of a constitutional Court, as set forth in the 
Plainfield case, and in the opinion of the Court of Errors and Ap- 
peals of N. J. in the case of Edward Flanagan v. Guggenheim Smelt- 
ing Co., 63 N. J. L. 647, is a sound one, we are of the opinion that 
the Legislature had authority to confer on this Board the administra- 
tive power of enforcing compliance by utilities with the provisions of 
their charters, as well as enactments and ordinances applicable to 
them as such. The “Act concerning Public Utilities” is as inviolable 
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in this respect as any statute of police regulation. This principle is 
invoked in the opinion of the Supreme Court in the case of Erie R. R. 
Co. v. Board of Public Utility Commissioners, and Board of Chosen 
Freeholders of Hudson, in the Belleville Turnpike case, 87 N. J. L. 
438. In any event, as stated in the Metuchen case heard by this 
Board, it is not the function of this Board to pass upon the validity 
of the acts of the Legislature, and we, therefore, are not disposed 
to take the burden of setting aside the will of the people as expressed 
by the Legislature until competent judicial authority clearly decides 
in affirmative terms the Board’s lack of jurisdiction. 

Until this is done, while we consider the jurisdictional question 
an interesting academic one, we purpose keeping pace with the spirit 
of the times by carrying out the broad, contemplated policies of the 
Public Utility Act. 

The decisions on the facts of the case at issue do not warrant 
any further discussion as to the jurisdictional question. For the 
reasons previously given the Board has given consideration to the 
facts of the case, after carefully inspecting the charters under which 
the respondent company operates. The charters and Legislative en- 
actments referred to are found in the Laws of New Jersey, 1867, an 
“Act to Incorporate the Sussex Valley Railroad;”’ Laws of N. J., 
1867, an “Act to Incorporate N. J. Western R. R. Co.;” Laws of N. J., 
1832, an “Act to Incorporate the N. J. Hudson and Del. R. R. Co.,” 
and several other enactments specially referred to in the testimony 
submitted. 

The charters referred to provide in substance that the company 
shall construct and keep in repair good and sufficient bridges or 
passages over and under the said railroad, where any public road 
shall intersect or cross the same, so that the passage oi carriages, 
horses and cattle across said road shall not be obstructed or im- 
peded, etc. 

The 17th section of an “Act concerning Public Utilities,” states 
as follows: “The Board shall have power, after hearing upon notice, 
by order in writing, to require every public utility as herein defined: 
(a) To comply with the laws of the State and any municipal or- 
dinance relating thereto, and to conform to the duties imposed upon it 
thereby or by the provisions of its own charter, whether obtained 
under any general or special law of this State.” 

As to the facts, in consideration of cases of this character, the 
determination of the Board is largely dependent upon three elements, 
namely: (a) The present amount and nature of traffic at the point 
in question. (b) ‘The size of the bridges and culverts in relation 
thereto. (c) And, after consideration of one in relation to the 
other, whether the conditions warrant remedial action on the part 
of the Board. 

Under the proofs submitted by the petitioner, the only traffic 
count taken on this road was five miles from the bridge in question. 
The count was taken by Fred G. Sloane, who also testified that 
traffic that passed the point where he took the count might not con- 
tinue under the bridge in question, for which reason the same was 
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not received in evidence. The Board is bound to accept the traffic 

count of the respondent, which is uncontradicted. This count (Ex. 

R6) was taken from 7 A. M. to 7 P. M. on March 2, 3, 4 and 5, re- 
spectively, 1917, and is as follows: 

Horses & Bicycles & 

Pedestrians Automobiles Vehicles Riders Motorcycles 


Mar.2,1917: 2 65 None 25 4 
Total 96 
Mar. 3: None 53 None 16 None 
Total 69 
Mar. 4: None 41 None 6 None 
Total 47 
Mar. 5: None 3 None 37 
Total 40 


A summary of the count shows that the total pedestrians for 
four days amounts to 2; total automobiles, 162; vehicles, none; horses 
and riders, 84; bicycles and motorcycles, 4; or a total of 252. 

The greatest amount of traffic per hour is 13, consisting of 
twelve automobiles and one horse and rider, which was between the 
hours of four and five P. M. on March 2, which indicates that the 
traffic passing under the bridge at said hour did not exceed on an 
average of one for approximately four and one-half minutes. The 
greatest amount of traffic for one day of twelve hours, to wit, March 
2, 1917, was 96, or at the average rate of 8 per hour, or an average 
rate of one for every seven and one-half minutes; and that the total 
amount for the four days amounted to 252 for 48 hours, which was 
at the rate of 54 per hour, or at an approximate average rate of one 
for every 114 minutes. While this traffic count was taken in March, 
and the traffic for the summer months doubtless exceeds the same 
to considerable extent, as evidenced by the testimony, nevertheless, 
after due consideration of the proofs submitted, this Board is of the 
opinion that there is not sufficient proof that the roadway is inade- 
quate to accommodate the traveling public, and that the clearance 
afforded by the bridge, or width of the culvert, impedes the public 
thereby, and is a menace to the traveling public, or the safety of the 
same, as to warrant this Board’s making an order in accordance with 
the prayer of the petition. 

If the railroad trestle or bridge‘as well as the culvert or bridge, 
were being constructed at the present time, no doubt the respondent, 
having regard for increasing traffic, especially motor traffic, would 
concede the advantage and necessity of increasing traffic facilities at 
this point. 

The traffic on this highway at the point in question may so in- 
crease as to alter materially present conditions and make a change 
in the roadway necessary. Should this occur, the Board will give 


further consideration to the matter. 
The prayer of the petition will be denied and an order, accord- 


ing to this determination, will be made. 
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IN RE CAPE MAY, DELAWARE BAY AND SEWELL’'S POINT R. RB. et al. 


(Board of Public Utility Commissioners, Oct. 12, 1917). 
Failure to Operate Street Railways—Receivership and Sale—-Operation Unfeasible Because 
of Expense. 
In the matter of the failure to operate Cape May, Delaware Bay 
and Sewell’s Point Railroad and Ocean Street Passenger Railway. 


Mr. John W. Wescott and Mr. J. Spicer Leaming for City of 
Cape May. 

Mr. Ernest W. Lloyd for Cape May Point. 

Messrs. Wilson & Carr for Walker James Company. 

Mr. Thomas P. Curley for Ocean Street Passenger Railway. 

Messrs. Jess & Rogers and Mr. F. S. Edmonds (of Philadelphia) 
for Henry A. Hitner’s Sons Company. 


Mr. Morgan Hand for Receiver of Cape May, Delaware Bay and 
Sewell’s Point R. R. Co. 

THE COMMISSION: This is a proceeding to determine 
whether Cape May, Delaware Bay and Sewell’s Point Railroad Com- 
pany, and Ocean Street Passenger Railway Company, should be 
required to operate the street railways formerly operated by them in 
the City of Cape May. 

Inspections of the properties by the Board’s inspectors disclosed 
that no arrangements to operate were being made and that no opera- 
tion was in contemplation. Thereupon the Board initiated this pro- 
ceeding, and joined with it the inquiry on the petition of the City 
of Cape May complaining of the failure to operate and praying for 
an order requiring the aforesaid companies to operate. 

A number of hearings were held and a great deal of testimony 
taken. 

The Cape May, Delaware Bay and Sewell’s Point Railroad Com- 
pany for some years operated a system of railway in Cape May, and 
from Sewell’s Point to Cape May Point. The Company went into 
the hands of a receiver of the Court of Chancery. That court di- 
rected the receiver to discontinue the operation of the road. On 
April 2, 1917, Alfred Cooper, receiver, by order of the Court of 
Chancery, sold the franchises and property to Walker-James Com- 
pany. The sale was confirmed by the Court of Chancery. No appli- 
cation was made to this Board for approval. 

Subsequently the movable physical property, but not the fran- 
chises or realty, was sold by the Walker-James Company to Henry 
A. Hitner’s Sons Company, junk dealers. No application has been 
made for the approval of that sale. 

At the hearings it was urged that the approval of this Board to 
both of the sales above mentioned is necessary; that the purchaser 
of the franchises and property at the receiver’s sale became by opera- 
tion of the statute, a public utility, and became a corporation charged 
with the duties and clothed with the powers of a railroad company. 

These questions were debated orally and in briefs at considerable 
length. In view of the conclusion reached on the facts pertinent to 
the specific question under inquiry—whether operation should be 
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presently resumed—we do not deem it necessary to determine any 
of the legal questions propounded, but prefer to leave them for settle- 
ment in appropriate proceedings. We wish however to make it clear 
that the conclusion reached is not to be taken as disposing of any of 
such questions, and even impliedly giving approval of any matter 
or thing not specifically having received our approval. 

The testimony showed that for many years the road has been 
operated at a loss. The testimony of all witnesses was that the 
road had never paid and that there was no present prospect of the 
road earning more than bare operating expenses. The General 
Manager of the Reading Railroad Company, Charles H. Ewing, and 
the General Manager of the Pennsylvania Railroad Company, Elisha 
E. Lee, testified that the Companies had operated the road for a 
number of years and that the average annual operating deficit was 
in the neighborhood of $20,000. They further testified that the road 
is in need of immediate rehabilitation, which will require the ex- 
penditure of large sums of money. The rolling stock is in bad shape 
and would need overhauling before it could be operated. The power 
station also is in bad shape. It is probable, as was testified, that it 
would be better to purchase power, in the event of operation, than 
to operate the power house. 

It was sought to show that the location of a naval station, an 
aviation station, and other Governmental activities, render necessary 
the operation of the road. No such representations were made on 
behalf of the Federal authorities. Captain Savage, the Commandant 
of the Naval District, appeared and testified. He said, however, 
merely that the operation of the road would be a great convenience 
in his work and would be a great convenience to the men under him 
as well as to visitors to the several camps. 

If this road is deemed indispensable to the Federal activities, 
we assume that fact would be made clear to us, and some steps: taken 
toward its operation. 

During the progress of the proceeding, efforts were made to bring 
about some plan for operation, but no one was willing to risk the 
loss which the history of operation of the road indicated was likely 
to result. 

The question is, therefore, as to whether this Board should, on 
the record before it, require the present owner to operate. We have 
carefully reviewed the testimony “and have weighed the considera- 
tions involved, and are constrained to conclude that we would not be 
warranted in requiring the present operation of the road. We reach 
this conclusion reluctantly, because we are mindful of the convenience 
to the community afforded by railway facilities for the transportation, 
as in this case, of passenger and freight. It is only in an extreme case 
that we should conclude not to require operation. If this road were 
part of a larger system the case would be different, but it is a small 
system, which must depend entirely on local business for its revenue. 
From the testimony it appears that the road is not likely to pay operat- 
ing expenses and taxes, to say nothing of interest on the new capital 
needed to put the property in condition for operation. 
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We conclude, therefore, that no order for operation can be entered 
at this time and the proceeding will be dismissed. 

The Ocean Street Passenger Railway Company owns a short 
line on Ocean Street and Washington Street, in the City of Cape May. 
It is separate from the other company, but connects with it, and 
cars operated over both roads making a loop from Sewell’s Point to 
Schellenger’s Landing, and then over the tracks of the Ocean Street 
Company to the Beach where connection is again made with the 
tracks of the Cape May Company. The Ocean Street Company has 
no power station and owns only a car or two. These are not in good 
condition. It was the general opinion at the hearings that the opera- 
tion of the Ocean Street Company depended upon the operation of 
the other Company. It is obvious that it would not be practicable to 
require the operation of this line unless the Cape May Company line 
is in operation. 

We conclude, therefore, that no order should be made at this 
time requiring the operation of the line of the Ocean Street Passenger 
Railway Company, and the proceeding will be dismissed. 





A municipal corporation is held not bound in the Washington 
case of Swain v. Spokane, L. R. A. 1917D, 754, to maintain a railing 
along the side of a bridge of sufficient strength to stop an automobile 
which leaves the roadway and crosses the curb and sidewalk because 
of defective steering gear. 





THE ARMY AND NAVY INSURANCE LAW—A PARTIAL SUMMARY. 


A division of military and naval insurance of the Bureau of War 
Risk Insurance has been organized as a part of the Treasury Depart- 
ment and is in active operation. A number of policies on the lives 
of soldiers have already been issued, aggregating nearly $25,000,000 
in insurance. The benefits of the law are available to all of the mem- 
bers of the United States Army, Navy, and Nurses’ Corps. 

A short summary of some of the main features of the law fol- 
lows: 

Premiums for a $10,000 policy begin with $6.30 per month at 
ages 15, 16 and 17; increase to $6.40 per month for the ages 18, 19, and 
20; to $6.50 per month for the ages 21, 22, and 23; to $6.40 per month 
for the ages of 24 and 25; to $6.70 per month for the ages of 26 and 
27; to $6.80 per month for the age of 28; to $6.90 per month for the 
ages of 29 and 30; to $7 per month for the age of 31, with progressive 
increases for ages above those given. The minimum amount of in- 
surance that may be taken out is $1,000. 

The compulsory allotment to a wife or children, which is sepa- 
rate from the insurance, shall not be less than $15 a month, and shall 
not exceed one-half of a man’s pay. A voluntary allotment, subject 
to regulations, may be as large as the insured desires, within the limits 
of his pay. 

In addition, the Government will pay monthly allowances as fol- 
lows: 
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Class A. In the case of a man to his wife (including a former 
wife divorced) and to his child or children: 

(a) If there be a wife but no child, $15, 

(b) If there be a wife and one child, $25. 

(c) If there be a wife and two children, $32.50, with $5 per month 
additional for each additional child. 

(d) If there be no wife but one child, $5. 

(e) If there be no wife but two children, $12.50. 

(f) If there be no wife but three children, $20. 

(g) If there be no wife but four children, $30, with $5 per month 
additional for each additional child. 

Class B. In the case of a man or woman, to a grandchild, a par- 
ent, brother, or sister: 

(a) If there be one parent, $10. 

(b) If there be two parents, $20. 

(c) For each grandchild, brother, sister, and additional par- 
ent, $5. 

In the case of a woman, to a child or children: 

(d) If there be one child, $5. 

(e) If there be two children, $12.50, 

(f) If there be three children, $20. 

(g) If there be four children, $30, with $5 per month additional 
for each additional child. 

If the man makes an allotment to certain other dependent rela- 
tives the Government will also pay them an allowance which may 
equal the allotment, but this shall not be more than the difference 
between $50 and the allowance paid to the wife and children. 

The increased compensation in case of death runs from a mini- 
mum of $20 monthly to a motherless child, or $25 monthly to a child- 
less widow, to a maximum of $75 monthly to a widow and several 
children. The widowed mother may participate in the compensation. 

In case of total disability the monthly compensation runs from a 
minimum of $30, if the injured man has neither wife nor child living, 
to a maximum of $75 if he has a wife and three or more children 
living, with $10 a month extra if he has a widowed mother dependent 
upon him. 

The maximum is enlarged still further, for when the disabled man 
constantly requires a nurse or attendant $20 monthly may be added. 
If the disability is due to the loss of both feet, both hands, or total 
blindness of both eyes, or if he is he|pless or permanently bedridden, 
$100 monthly is granted. 

The law contemplates future legislation for re-education and 
vocational training for the disabled. It gives them full pay and their 
families the same allowance as for the last month of actual service 
during the term of re-education. 





One erecting a barn on his property is held not liable for the 
consequent depreciation in the value of adjoining property on the 
theory that the barn is a permanent nuisance, in the Michigan case 
of Theisen v. Pittmans & D. Co. L. R. A. 1917D, 772. 





MISCELLANY. 


MISCELLANY 


PROFESSIONAL ETHICS. 


The New York County Law- 
yers Association’s committee on 
professional ethics has recently 
passed upon the following patri- 
otic legal question: 

Question: I have lately been 
consulted by a man who has for 
thirty years and upwards been a 
client of this office. He was seek- 
ing to secure for his son exemp- 
tion from military service under 
the so-called Selective Draft Law. 
The claims for exemption were of 
two kinds, one being a matter for 
the Local Board in the first in- 
stance with right of appeal to the 
District Board; the other being a 
matter within the original juris- 
diction of the District Board. It 
seemed necessary to supplement 
by affidavits the official forms is- 
sued by the respective boards. 
No official forms were prescribed 
for such affidavits. 

The employment came to me 
unsolicited; I had no reason to 
doubt the good faith of my client; 
and it seemed to me that the con- 
struction of the rather long and 
involved regulations, the drawing 
of the necessary distinctions be- 
tween matters of original juris- 
diction and matters of appellate 
jurisdiction, and the drafting of 
affidavits which should set forth 
facts and not conclusions, were 
tasks for a lawyer rather than for 
a layman. I therefore accepted 
the employment and performed 
the service. Furthermore, since 
my client is able and (presum- 
ably) willing to pay, I expect in 
due course to send him a bill for a 
reasonable fee. 

In view of the recent utterance 
of another Bar Association on this 


subject, I wish to know whether 
in the opinion of your commit- 
tee,— 

(a) I have acted unprofes- 
sionally in rendering the service; 

(b) It will be unprofessional to 
make a reasonable charge for the 
service. 

Answer: In the opinion of the 
committee the questions should 
be answered in the negative. 

In reaching this conclusion the 
committee has been governed by 
the following considerations: 

It is the duty of every citizen to 
obey the law, and in this hour of 
the nation’s crisis the duty is 
made more immediate and more 
imperative only because of the 
crisis. The President has called 
upon every citizen to do his full 
share in uniting the nation in one 
supreme and effective sacrifice. 
In answering this call the lawyer 
has his duty to perform. Pri- 
marily he should assist in the en- 
forcement of the law, and give 
without stint his services to that 
task. The exemption rules in the 
selective draft are part of the law. 
They are in the law not for any 
individual’s private good, but for 
the good of the nation. Like the 
provisions for conscription, they 
are to be observed. In aiding in 
their observance, in the interpre- 
tation of the law, in applying the 
rules to the circumstances of par- 
ticular cases so that the law and 
the facts may be presented to 
exemption tribunals, the lawyer is 
merely performing that service 
for which he is specially qualified 
and commissioned. In _ aiding 
those who seek clear exposition of 
the law or in aiding those whose 
cases come before such exemption 
tribunals we see no ethical im- 
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propriety. We take it for granted, 
of course, that the lawyer will be 
mindful of the obligations im- 
posed upon him upon these occa- 
sions, as upon all others; he will 
not fail to speak the truth, to de- 
fend the weak, to uphold the law, 
and to see that no injustice is 
done or error made in the admin- 
istration of the law. We take it 
for granted, also, that he will not 
consciously lend himself to the 
aid of the slacker or the shirker, 
either with or without pay, nor 
solicit employment from those 
seeking exemption. His services 
should be available only to those 
who really need his assistance and 
advice either in determining their 
rights or their duties under the 
statute and rules, or in presenting 
their situation to the proper 
tribunal. 

So far as the matter of com- 
pensation for services of this 
character is concerned, we think 
that this must be determined by 
the lawyer individually in each 
particular case, and that if the 
lawyer is disposed to give his 
services gratuitously, he is free to 
do so as he would in any case 
justifying gratuitous service. 





MONMOUTH BAR DINNER. 


On October 6 the Monmouth 
Bar Association gave a compli- 
mentary shore dinner in honor of 
Judge Nelson Y. Dungan, who 
has been assigned to the Essex 
Circuit, and Judge Willard W. 
Cutler, of Morristown, his suc- 
cessor in the Monmouth Circuit, 
at Price’s Pleasure Bay Hotel. 

In the absence of the President, 
former Judge Vredenburg, former 
Judge J. Clarence Conover, the 
Vice President, presided and was 
toastmaster. Those who sat at the 


guest table were the toastmaster, 
Circuit Judges Dungan and Cut- 
ler, Supreme Court Justices 
Kalisch and Bergen, Judge Rulif 
V. Lawrence, Vice-Chancellor 
John E. Foster, former Judge 
Wilbur A. Heisley, Hon. James 
M. Beck, former United States 
Attorney General, Senator Henry 
E. Ackerson, Prosecutor Charles 
E. Sexton, Assistant Prosecutor 
Elmer Geran, former Judge, now 
Public Utility Commissioner, 
John W. Slocum, County Clerk 
Joseph McDermott and Coun- 
sellor Frank P. McDermott, of 
Jersey City. 

The speeches were made by 
Judges Dungan and Cutler, Jus- 
tice Bergen, who spoke on “Pa- 
triotism,’ and Hon. James M. 
Beck. Mr. Beck, who has his 
summer home at Sea Bright, de- 
livered an address fied with 
patriotism and wit, for which he 
is famous, both here and aczoss 
the water. 

Those who attended declare it 
was one of the most successful 
dinners the Association has ever 
held. 





BARS NAME FROM BALLOT. 

Refusal of County Clerk Edwin 
A. Parker, of Atlantic county, to 
print the name of Mulford T. 
Rose on the official ballot as one 
of the Republican candidates for 
sheriff, has been upheld by the 

preme Court in an opinion by 
Mr. Justice Bergen. 

Rose was defeated at the recent 
primary by Smith E. Johnson, 
who died October 5, after receiv- 
ing the nomination. On the same 
day, Alfred J. Perkins filed a peti- 
tion as a candidate for the office 
and three days later Rose filed a 
petition, which the county clerk 


MISCELLANY. 


refused to accept on the ground 
that, under the Act of 1915 he was 
ineligible. 

Construing the section of the 
law applicable to the case, Justice 
Bergen said: 

“The law prohibits the printing 
on the official ballot at the gen- 
eral election of the name of any 
person nominated by petition 
whose name was printed upon 
the official ballot of any party at 
the preceding primary election 
who failed of nomination, and 
this prohibition applies even 
where the successful candidate 
at the primary election shall die 
or decline the nomination before 
the day upon which the general 
election is to be held.” 





EXEMPTION CLERK IN CONTEMPT. 


In refusing August 8 to vacate 
the Chancery Chambers on notice 
that the rooms would be needed 
by one of the Vice-Chancellors 
for the trial of cases, George F. 
Schmidt, clerk of the Exemption 
Board of the Second Passaic Dis- 
trict, has been declared guilty of 
contempt, but no punishment was 
inflicted. 

In an opinion by Chancellor 
Edwin R. Walker, which affirms 
Schmidt’s guilt, it is stated that 
no penalty would be imposed for 
the reason that he had disclaimed 
any intention to contemn the 
Chancery Court’s authority or 
dignity. It is added there has 
been no conflict of authority be- 
tween the State and Federal Gov- 
ernments in the matter. 

The Exemption Board was 
using the Chancery Chambers for 
the examination of men called 
under the selective service law, 
and was notified August 7 that 
the Court would require the 
rooms the next day. Notwith- 
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standing this notice, the Board 
continued to use the rooms all day 
August 8. 





AN ESPIONAGE CASE. 


Frederick Kraft, of Ridgewood, 
Bergen Co., was found guilty on 
October 22 of violating the 
Espionage Act of the United 
States in attempting to cause in- 
subordination in the military and 
naval forces of the country. He 
was tried before Judge Davis in 
the United States District Court. 
The counsel of Mr. Kraft asked 
for a rule to show cause why a 
new trial should not be granted, 
but this was denied, the Court re- 
marking that the granting of the 
rule would not avail in preventing 
the defendant from being) sen- 
tenced. A request was then made 
for delay in the sentence in order 
that defendant might perfect an 
appeal to the United States Cir- 
cuit Court, it being stated that the 
assignment of errors on account 
of the novel character of the pro- 
ceeding and the absence of pre- 
cedents would consume some 
time. This request was granted. 
The conviction was based upon 
seditious utterances made at a 
Socialist street meeting. 





SOME STATE NOTES. 


Perth Amboy voted, on Oc- 
tober 16, upon adopting the 
Walsh Act, but rejected it by a 
vote of 1,480 against to 1,297 for. 
It is said that the leaders of both 
leading political parties united in 
a fight against the proposed 
change. 

The law firm of Fort and Fort, 
in Newark, has been reorganized 
under the firm name of Fort, 
Hunt & Shipman, and now con- 
sists of former Governor J. Frank- 
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lin Fort, his son Franklin W. 
Fort, Jehiel G. Shipman, (son ot 
tormer Judge Shipman, of Bel- 
videre), and Henry C. Hunt, the 
latter having been twice Judge in 
Sussex county and recently the 
head of the firm of Hunt & An- 
derson. 

Mr. Charles N. Macknet, law- 
yer, of 810 Broad street, Newark, 
has become a Sergeant in the 
Quartermaster’s section of the 
Motor Transport Division of the 
regular army. 

Hon. William B. Mackay, Jr., 
State Senator of Bergen county, 
with offices in Hackensack and 
New York City, lost his wife by 
death on October 20, following 
an operation for appendicitis. 
Mrs. Mackay is survived, in addi- 
tion to her husband, by a six-year- 
old son. 

Mr. George J. Chryssikos, of 
15 Exchange Place, Jersey City, 
was admitted to practice in New 
York on October 4, and opened 
an office at 170 Broadway, New 
York City, and has offices also at 
21 Clinton street, Newark. 

The firm of Cortlandt & Wayne 
Parker, 763 Broad street, Newark, 
has been changed as to the firm 
members, but not as to the firm 
name, the members being Messrs. 
Chauncey G. Parker, John Mackie 
Emery and Walter D. VanRiper, 
with Mr. Richard Wayne Parker 
as Special Counsel. 





OBITUARIES. 


Mr. Epwarp A. Day. 


Mr. Edward Augustus Day, the 
well-known head of the law firm 
of Day, Day, Smith & Slinger- 
land, with offices in the Pruden- 
tial Building, Newark, died on 
October 25th, of heart disease, 
while at his daily post of duty. 


Having just finished the dictation 
of a brief, Mr. Day rose from his 
chair only to topple back, and be- 
fore help could reach him he was 
dead. 

Mr. Day was born in Elizabeth 
August 26, 1852, a son of William 
Foster and Mrs. Mary Almira 
Kellogg Day, of Elizabeth. His 
father was a_ successful prac- 
titioner in Elizabeth, and Vice- 
President of the Mutual Benefit 
Life Insurance Company of New- 
ark for two years prior to his 
death, which occurred April 6, 
1870. Edward A., the son, ac- 
quired his early education at Dr. 
Pingry’s School, now the Pingry 
Academy. Later he went to 
school at The Gunnery in Wash- 
ington, Conn., and later attended 
the Brooklyn Polytechnic Insti- 
tute in Brooklyn, where he com- 
pleted his preparatory education. 

From the Brooklyn Institute 
Mr. Day went to Williams Col- 
lege, whence he graduated in 
1873, and two years later he com- 
pleted his law course at the Co- 
lumbia Law School. At the No- 
vember Term, 1876, he was ad- 
mitted to the Bar and three years 
later obtained his counselor’s de- 
gree, when he entered into a law 
partnership with his_ brother, 
William T. Day, under the firm 
name of Edward A. & William T. 
Day. The firm continued under 
that designation until May 1 last, 
a period of 38 years, when the 
Messrs. Day took Frederic W. 
Smith and Archibald F. Slinger- 
land into partnership. 

In 1881 Mr. Day married Miss 
Elizabeth Hawley Hoyt, daugh- 
ter of George A. Hoyt, of Stam- 
ford, Conn., and established a 
home in Elizabeth, but many 
years ago they removed to Mor- 
ristown, where he and Mrs. Day 
had lived ever since. 
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MISCELLANY. 


The law firm of Edward A. & 
William T. Day was always 
known as a strong and respon- 
sible firm, and was connected 
with a large variety of important 
cases, such as the Rahway Debt 
Settlement, the Newark Bury- 
ing-Ground Case, the Gordon 
Will Case, etc. The deceased Mr. 
Day has also executed consider- 
able excellent literary work. 

Mr. Day had resided in Morris- 
town about twenty years and was 
affliated with the Morristown 
Club, the Morris County Golf 
Club and the Whippany River 
Club. He was chairman of the 
committee in charge of comple- 
tion of the new library in Morris- 
town, in which he had taken a 
lively interest, financially and 
otherwise, and was in attendance 
on the Saturday previous to his 
death at the exercises in connec- 


tion with the dedication of the 
new structure. 
The funeral was held October 


29th in St. Peter’s Protestant 
Episcopal Church, Morristown, 
the interment being in Evergreen 
Cemetery. 

On the same day a committee 
of the Lawyer’s Club of Essex 
County prepared the following 
minute relating to the death of 
Mr. Day. While it repeats con- 
siderable of the foregoing matter, 
it is given in full: 

“On Thursday, October 25th, 
1917, Edward A. Day, a distin- 
guished member of the Essex 
County Bar, died suddenly while 
at work in his office in Newark. 
His death was a surprise and a 
shock to his many friends and 
associates at the Bar. 

“He was born August 26th, 
1852, in Elizabeth, N. J., and was 
the son of William Foster Day, 
a prominent lawyer practicing in 
Elizabeth, and former vice-presi- 
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dent of the Mutual Benefit Life 
Insurance Company, and of Mary 
Almira Kellogg, his wife. 

“After passing his school days 
at Dr. Pingry’s school in Eliza- 
beth; the Gunnery, Washington, 
Connecticut, and the Brooklyn 
Polytechnic Institute, Mr. Day 
entered Williams College, from 
which he was graduated in 1873. 
He then entered Columbia Law 
School, and was graduated from 
there in 1875. He studied law 
with McCarter, Coult & Keen, 
and was admitted to the Bar in 
1876 as attorney, and took his 
counsellor’s license in 1879. 

“He thereupon commenced the 
practice of law in Newark, form- 
ing a partnership with his 
brother, William T. Day, in 1879. 
This firm continued till May 1, 
1917, when it was enlarged by the 
admission of Frederic W. Smith 
and Archibald F. Slingerland. 

“Mr. Day soon showed his abil- 
ity as a lawyer. He was a deep 
student and delighted in the in- 
vestigation of difficult and trou- 
blesome problems. He was untir- 
ing in his investigation of authori- 
ties, and in the consideration of 
his legal problems from every 
standpoint. He was equally dili- 
gent in his search for and analysis 
of the evidence. He was very 
tenacious of an opinion once 
formed after examination and 
deliberation, and was direct and 
forceful in the presentation of his 
views to the Court or jury, as the 
case might be. His practice cov- 
ered a wide field, and he handled 
every sort of litigation. Besides 
this, he showed great skill in 
corporation matters, and advised 
and directed corporation work of 
large consequence. He repre- 
sented the American Telephone 
and Telegraph Company sub- 
sidiaries, and had much to do with 
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the extension of their lines and 
with their litigations in this State. 
He also represented the Hyatt 
Roller Bearing Company, and 
was their trusted adviser. He 
defended many accident suits for 
clients, with ability and success. 

“For many years Mr. Day was 
chairman of the Ethics Commit- 
tee of the Lawyers’ Club of Es- 
sex County, and rendered excel- 
lent and effective service in the 
matters which came before that 
committee; he was also chairman 
of the Committee on Ethics and 
Grievances of the New Jersey 
State Bar Association. 

“Mr. Day was a generous and 
public-spirited citizen, outspoken 
in his opinions, and zealously 
advocated his views. He was an 
earnest supporter of a low tariff, 
civil service reform, and honesty 
in politics. Though a Republi- 
can, in 1884 he supported Presi- 
dent Cleveland, and remained an 
independent in politics thereafter. 
In 1914 he was in Germany, and 
came home after the War began. 
He at once championed the cause 
of the Allies and believed that 
their cause should be aggressively 
supported by our government. 

“He was a lover of books, and 
read deeply and widely in history, 
politics, literature and philosophy. 
He was a trustee of the Morris- 
town Library and active in its 
management. 

“Mr. Day was intolerant of 
insincerity of thought and action. 
Fidelity to his clients and integ- 
rity in his treatment of them, 
were a very part of his person- 
ality. 

“On October 27, 1881, he mar- 
ried Elizabeth Hawley Hoyt, 
daughter of George A. Hoyt, of 
Stamford, Connecticut, who sur- 
vives him. 


“Mr. Day was an admirable 
type of the lawyer and citizen. 
His many friends throughout the 
state deeply mourn his loss and 
will always hold him in tender 
remembrance. 


“CHAUNCEY G. PARKER, 
“FRANK BERGEN, 


“FREDERIC W. SMITH, 
“Committee.” 


Mr. JoserpH M. Noonan. 


On Nov. 7th Mr. Joseph M. 
Noonan, prominent member of 
the Hudson County Bar, and son 
of the late Cornelius Noonan, min- 
ister of the Confederate States of 
America to Great Britain, died at 
his home, 541 Pavonia avenue, 
Jersey City. Mr. Noonan, who 
has been assistant Hudson County 
counsel for twenty-one years, had 
suffered from heart disease for 
about two years. 

Born in New Orleans in 1855, 
Mr. Noonan went abroad as a 
child when his father received the 
appointment by the Confederacy. 
He attended Radcliff College, Ox- 
ford, took a graduate course at 
Montreal and trained for the law 
in the New York University Law 
School. Setting up in practice in 
New York, Mr. Noonan for a time 
wrote for the “New York Sun.” 
He later was identified with the 
“Jersey City Argus.” 

A Democrat, Mr. Noonan re- 
— an appointment as clerk to 
the Hudson, County Board of 
Freeholders and later was named 
Assistant Prosecutor, holding the 
position nine years. Many cases 
he carried to the Supreme Court 
and Court of Errors and Appeals 
resulted in decisions that set prec- 
edents. Mr. Noonan enjoyed a 
reputation as an _ after-dinner 
speaker. He is survived by a 


widow and daughter. 





